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EDITORIAL NOTES. 


THE CONTEST hetween Mr. Stulir and Mr. McDonald for a seat 
in the senate of New Jersey, is a striking instance of the unfitness 
of legislative bodies to decide judicially upon the qualifications of 
their own members. ‘The senate last year made a thorough inves- 
tigation into the charges @f frand in the senatorial election in Hud- 
son county, and it is universally admitted that gross frauds were 


discovered. The senate decided by a party vote that the fraud was 
sufficient to change the result, and without suggesting that Mr. 
McDonald was in any way personally implicated, they declared 
that another Democrat, Mr. Stuhr, who had the next highest num- 
ber of votes, was elected, and he was sworn in and took his seat. 
If this bad been the decision of a court, whether it were right or 
wrong it would have been accepted as impartial and indisputable, 
but being the decision of a political body it was regarded as noth- 
ing but. the resolution of the majority for the time being, and as 
soon as the next legislature meets and the majority is of the other 
party, the first act of the senate is to reverse the decision by a 
mere vote without evidence and almost without argument. ‘There 
is no pretence of judicial examination. It is the act of one politi- 
cal party reversing the action of the other. and next year if the 
majority should be on the other side the decision might be reversed 
again. This is done under the authority of that clause of the con- 
stitution which declares that each house shall be the judge of the 
elections of its own members. It was thought the dignity of the 
legislature demanded that the houses should have this power, but 
unfortunately the constitution, while giving them the power, could 
not ensure them the capacity to act judicially, and it has been 
shown by long experience that their decisions are political and not 
judicial, and are regarded accordingly. The result is that there is 
3 
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no tribunal before which the question of fraud or bribery in the 
election of members of the legislature can be fairly determined, 
with any effect upon the right of the candidate to the seat, or to 
the fortunes of the party. The briber or the ballot-box stuffer 
may be punished by the court, but the candidate who profits by it 
may take his seat, if only his party has secured a majority of the 
other seats ; and if not, the decision of the mijority against him 
has little moral weight. The evil has become intolerable and some 
way must be found to correct it. .A simple plan was adopted in 
England some time ago. Parliament itself did not think it incon- 
sistent with its dignity to give the courts the power to decide on 
the qualifications of its members, so far at least as to determine on 
a case brought before them, whether the election laws had been 
violated, and on proof of this to annul theelection. This can only 
be done here by an amendment of the constitution, but that is no 
good reason why it should not be done. Such an amendment has 
been proposed by the commission which has lately been in session 
in New York. It is short and simple inform and is no doubt suffi - 
cient to accomplish the resnlt. It may not commend itself to the 
minds of persons in political power but the people will easily under- 
stand it, and we believe that when they do they will insist upon its 
adoption. 


THE QUESTION whether delivery is necessary to a present gift of 
chattels was learnedly discussed in the Englis! Court of Appeal in 
Cochrane v. Moore, 25 Q. B. D.57. One Benson was the owner of a 
horse which he kept at the stables of a trainer named Yates. The 
horse was ridden in a steeple chase near Paris one day by the 
defendant, and the next day Benson said to Moore that he gave 
him a one-fourth part of the horse, and Moore accepted it. Ben- 
son told Yates, the stable keeper, of the gift, but Moore did not 
know that Yates had been told. Afterwards Benson included 
the horse in a bill of sale to the plaintiff to secure money loaned 
and he was sold at Tattersals. The plaintiff claimed the .whole 
proceeds in a suit of interpleader. Lord Justice Lopes who heard 
the case, decided that the property in the one-fourth of the horse 
passed by the gift, and held that where a gift of a chattel capable 
of delivery is made per verba de presenti by a donor to a donee 
and is assented to by the donee, there is a perfect gift which passes 
the property without delivery of the chattel itself. This proposi- 
tion was distinctly overruled by the Court of Appeal, and after a 
review of the authorities from Bracton down, Fry, L. J., said: 
‘* This review of the authorities leads us to conclude that according 
to the old law, no gift or grant of a chattel was effectual to pass it 
whether by paro! or by deed, and whether with or without consid- 
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eration, nnless accompanied by delivery; that on that law two 
exceptions have been grafted, one in the case of deeds, and the 
other in that of contracts of sale, when the intention of the parties 
is that the property shall pass before delivery, but that as regards 
gifts by parol the old law was in force when Irons v. Smallpiece 
was decided (2 B. & A. 551, 1818): that case therefore correctly 
declared the existing law, and that has not been overruled by the 
decision of Pollock B., in 18838, (Danby v. Tucker, 31 W. R. 578), 
or the subsequent case before Cave, J., (In re Ridgway, 15 Q. B. 
D. 447; 1885). We are therefore unable to accept the law on this 
point as enunciated by Lopes, L. J., in deference to the two latest 
decisions. 

Lord Esher, M. R., began by saying: ‘‘ In my opinion it always 
was the law of England that the owner of a chattel could transfer 
his ownership thereof to another person, by way of exchange or 
barter, or by way of bargain and sale for a consideration, or by 
way of and as a mere gift, or by will. Once conclude that such 
was always the law, and it follows that it is the common law. That 
law could not and cannot be altered by mere jucicial decision, but 
only by Act of Parliament. The authority of any judicial decision 
to the contrary would be overruled at any time, lhowever remote, 
by a competent court.’”’ And he went on to say that although no 
court can alter such a fundamental proposition, yet the amount or 
nature of the evidence which will satisfy a court of the existence 
of the proposition has varied at different periods, and if delivery 
were only evidence of the proposition of law which constitutes a 
gift, then the courts might dispense with it even though down to 
and including [rons v. Smallpiece they had required it, but he said 
that after long consideration he was satisfied that Jelivery is more 
than evidence of the proposition. It is one of the facts which con- 
stitute the proposition that a gift has been made. A gift involves 
the idea of a transaction complete; there must be nothing more to 
be done. The donee must not only have the right to take the thing: 
he must have acquired the thing itself. In ordinary English lan- 
guage and in legal effect there cannot be a ‘‘ gift’’ without giving 
and taking. The giving and taking are the two contemporaneous 
acts which constitute a gift. They are necessary to the proposition 
that there has been a gift. They are not evidence to prove that 
there has been a gift, but facts to be proved to constitute the 
proposition that there has been a gift; that being so, then their ex- 
istence cannot be dispensed with, unless by Act of Parliament,’’ 
and Smallpiece v. Irons cannot be departed from. 

In the course of his opinion Fry, L. J., referred to Prof. Mait- 
land’s interesting papers in the Law Quarterly Review on ‘Seizin 
of Chattels ; The Beatitude of Seizin and the Mystery of Seizin,’’ 
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(L. Q. R. I. 324; IL. 484; IV. 24, 286,) and said that in Bracton’s 
day the term seizin was applied as freely toa pig’s ham as to a 
manor ora field. It is important to observe that this decision does 
not apply to sales. Lord Justice Fry expressly says that the two 
exceptions grafted on the old rule are the cases of deeds of land 
and sales of chattels where the intention is to pass the property 
before delivery. In both cases, no doubt, the consideration raises 
a use which operates without actual livery of seizin, and this dis- 
cussion, together with the discovery that seizin is applicable to 
chattels shows how the same law originally governed both real and 
personal property, and suggests that the differences are to some 
extent accidental and might wisely be removed as the reasens for 
them have become obsolete. 


way in which the Engiish courts now deal with questions of law 
and equity in one suit, and treat the two systems as interesting 
studies in legal history, having some practical bearing ou the 
administration of justice in the case in hand. The action was 
brought by the two obligees on a common money bond against the 
obligors. One of the defendants pleaded accord and satisfaction 
by delivery of a stock of goods to one of the plaintiffs. The plain- 


tiffs took out a summons to have the whole of this defense struck 
out on the ground that it was no reasonable answer to the claim. 
The summons having been dismissed by the master and the judge 
at chambers, the plaintiffs appealed. Two objections were raised 
on the part of the plaintiffs, first that with respect to a specialty 
debt accord and satisfaction is no more an answer in equity than it 
is at law; secondly that even if it were so, accord and satisfaction 
with one person is no answer in equity to an action by two. The 
court, Wills, J., said it is clear that at law, accord and satisfaction 
of a debt due upona bond is no bar to the action. ‘‘ This is, how- 
ever, purely the result of a technical absurdity devoid of any par- 
ticle of merits or justice, viz: that a contract under seal cannot be 
got rid of except by performance, or by a contract also under seal,”’ 
so that a person who had accepted property worth £2,000 in satis- 
faction of a bond for £1,000 could still recover on the bond with- 
out returning the property. The counsel, the court said, contended 
that equity would follow the law and would not interfere to pre- 
vent a man from enforcing such a dishonest demand (citing Webb 
v. Hewett, 3 K. & J. 438), but “‘we are glad to say that we are 
unable to agree with him, and that we think he has done injustice 
to a system of which one recommendation has been that it was 
sometimes, at all events, competent to correct some of the worst and 
most odious technicalities of the common law.’’ The court held 
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that accord and satisfaction was a good defense in equity and that 
if payment to one of the plaintiffs would have been an answer to 
the action, the delivery and acceptance of the goods to him would 
be also a defense, but that the defendants, having resorted to equity 
for their defense must take the equitable principles applicable to 
the circumstances in their entirety. They could not insist that the 
equitable rule should be used to make the accord and satisfaction 
equivalent toa payment, and then apply the legal rule as to the . 
effect of a payment to one. ‘‘ We must inquire what is the rule 
in equity with respect to the payment to one of two co obligees or 
co-creditors.”’ The difference between the rules at law and in 


equity was explained to be, that at law the two creditors are treated 
as having a joint interest in the debt, while in equity the presump- 
tion is that they are tenants in common, and it was held that in the 
absence of proof that they held jointly, payment to one would not 
be held to extinguish the debt as against the other. 





THE COMMISSIONERS OF THE SINKING FUND »v. WILLIAMC. PUGH AND WIFE. 
(Essex Circuit Court, December 27, 1890.) 


Taxes— Mortgages held by State Boards— 
Superiority of Title under the Latter—Tax Ad- 
justment Act—Commissioners of Sinking Fund. 
—Provisions of the tax laws either in city 
charters or in the Tax Adjustment act giving 
priority to taxes over conveyances and incum- 
brances prior or subsequent, and in regard to 
proceedings for laying or collecting taxes do 
not apply to mortgages held by the state or 
any of the boards having the custody of state 
funds, such mortgage is paramount to sub- 
sequent taxes levied on the land, and the 
title acquired under foreclosure of the mort- 
gage is superior to title acquired under a 
sale for the taxes. If when the taxes were 
levied, a state board held a mortgage still 
subsisting and afterwards the mortgage was 
cancelled and another mortgage was given 
to the board for the same debt, the taxes 
are void as against the second mortgage. A 
deed given under a sale for such taxes con- 
veys no title as against the state board and 
its assigns, but it is good to convey the 
equity of redemption of the city or town- 
ship imposing the tax. 

J. P. executed a bond and mortgage to the 
Commissioners of the Sinking Fund on April 
8, 1868, for $12,500 on two pieces of land. 
On May 23, 1873, a new loan of $5,000 on 


’ Action of ejectment tried before the court. 
in the syllabus and in the opinion. 


the piece which is not in question, a new 
bond and mortgage for the $12,500 on the 
other piece alone being executed, but the 
old mortgage being kept uncancelled until 
August 4, 1874. Taxes were assessed by 
the city of Newark which became a lien in 
April, 1873. Other taxes were assessed 
from 1875 to 1879 inclusive and all were 
adjusted by the commissioners under the 
Tax Adjustment Act. The mortgage given 
in July, 1873, was foreclosed in 1879, and 
the Commissioners of the Sinking Fund 
bought in the property. The city was not 
a party to the suit. A sale was made by the 
adjustment commissioners and the defend- 
ant claims title and holds possession under 
it. The commissioners of the sinking fund 
brought ejectment. eld, that the title ac- 
quired under the mortgage was paramount 
to that acquired under any of the taxes 
whether prior or subsequent to the second 
mortgage, all of them being subsequent to 
the first mortgage which was then subsist- 
ing and for which the second was sub- 
stituted, 

What would have been the effect of the 
adjustment and sale if some of the taxes had 
been paramount to the mortgage and some 
subject to it, Quere. 


The facts are stated 
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Mr. J. E. Howell for the plaintiff. 

Mr. W. Y. Johnson for the defendant. 

Depugs, J., orally: This is an action of ejectment brought by 
the Commissioners of the Sinking Fund against Mrs. Pugh to re- 
cover possession of a lot of land in this city situate on Astor street. 

The defendants claim title under a sale upon an adjustment of 
taxes made by the commissioners for the re adjustment of taxa- 
tion. The property was regularly sold ; the certificate of sale and 
the deed were regularly made; notice having been given in com- 
pliance with the provisions of the Tax Adjustment act, 1886, to 
the Commissioners of the Sinking Fund for redemption. In all 
respects the title of the defendants as it appears on the recogd is 
in compliance with the law. 

The question that was argued is stated at the close of the state 
of the case in these words: ‘‘The question presented to the court 
is whether the title she took (that is, Mrs. Pugh) under said deed 
is good against the Commissioners of the Sinking Fund, the plain- 
tiffs in this action.”’ 

The case shows that the title of the Commissioners of the Sink- 
ing Fund rests upon a mortgage on this property. The date of 
the mortgage and the circumstances under which it was made I 
will refer to presently. The Commissioners of the Sinking Fund 
foreclosed the mortgage, and on the 24th of June, 1879, obtained 
a decree of foreclosure and sale. The property was sold under 
that decree, and a deed was made on the 11th of November, 1879, 
by the sheriff to the Commissioners of the Sinking Fund. ‘lo that 
suit the city of Newark was not made a party, and was not affected 
by the decree of foreclosure, the result of which is that as regards 
the city of Newark with respect to its claim for taxes, and Mrs. 
Pugh as the purchaser under the proceedings of re-adjustment and 
sale, the deed to her is a valid and sufficient deed. It conveyed to 
her the equity of redemption the mortgagor had in the property ; 
and notwithstanding the foreclosure and sale under the commission-: 
ers’ mortgage with a view to vest title in the Commissioners of the 
Sinking Fund, the defendant has title to the equity of redemption 
and still a right to redeem, the lien of the city for taxes on the 
mortgagor’s estate not being cut off by the foreclosure suit to 
which the city was not a party. 

The question, as I read from the state of the case, is whether the 
deed of conveyance which vested in Mrs. Pugh the equity of re- 
demption is good against the estate of the Commissioners of the 
Sinking Fund, as mortgagees, a mortgage having in this state a 
twofold character—first, as a security for the money due; and ~ 
secondly, as ancillary to that purpose, being a conveyance of the 
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mortgaged premises, a conveyance of the legal estate for the pur- 
poses of a suit such as this. 

The general principle of law with respect to provisions on the 
subject of taxation, whether they be such as are contained in 
the Tax Adjustment act or in the charter of the city of 
Newark in that section which gives priority to taxes over 
all conveyances and incumbrances prior or subsequent, and 
also in respect. to any proceeding taken for the purpose of 
laying and collecting taxes, is entirely settled that provisions 
of that sort are inapplicable to securities held by the state or by 
any of the boards created trustees for the custody and manage- 
ment of state funds. The case of The Trustees for the Support of 
the Public Schools v. The City of Trenton, 30 N. J. Eq. (3 Stew.) 
667, established that doctrine, and it is not disputed in this case. 
The law stated in that case has been recognized in repeated decis- 
ions, notably in the most recent case on the subject, Elizabeth v. 
The Chancellor, 53 N. J. L. (22 Vr.) 414, which was a case decided 
upon the provisions of the Tax Adjustment act. And it may be 
stated as a principle of general application that neither the provi- 
sions of a charter such as that of the city of Newark, nor proceed- 
ings under the adjustment act, nor under any act for laying and 
collecting taxes that has come under my observation, apply to or 
affect the investment of funds of the state held by any one of the 
boards. That rule is so well settled that [ need not elaborate it, 
and may go at once to the facts of this case. 

The state of the case agreed upon shows that on the 8th of April, 
1868, Jacob Peter made a bond and mortgage to the Commissioners 
of the Sinking Fund for $12,500 on two pieces of property in this 
city, the Astor street property and the Hanover Place property. 
That mortgage was recorded in the register’s office on the 14th of 
April, 1868. It further appears that the commissioners made a 
change in this loan. Subsequently, on the 23d of May, 1873, an 
application was made to the commissioners by Peter for a further 
loan of $5,000 on the Hanover Place property, which is not included 
in the premises now in controversy. It is admitted by the state of 
the case ‘‘ that the said commissioners made the following change 
in said loans (that is, in the loan of $12,500 on the Astor street 
property and the Hanover Place property,) they took a bond and 
mortgage of said Jacob Peter for the sum of $12,500 on the Astor 
street property, transferring the first mortgage loan entirely to the 
Astor street property by a new mortgage on that property alone 
for $12,500, which was recorded July 2d, 1873.”’ 

When that change in the $12,500 loan was made the original 
mortgage was not cancelled ; it was not cancelled until the 4th of 
August, 1874. So that this condition of affairs existed: In 1868 
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the Commissioners of the Sinking Fund had a mortgage on the 
Astor street property of $12,500, which mortgage covered also the 
Hanover Place property ; in 1873, on the 23d of May, application 
was made by Mr. Peter for a further loan of $5,000 on the Hanover 
Place property. The $12,500 loan was placed exclusively on the 
Astor street property. The original mortgage of $12,500 that was 
made in 1868 was not surrendered until the 4th of August, 1874. 
It was held by the Commissionefs of the Sinking Fund as a muni- 
ment of title to the Astor street property, and also to the Hanover 
Place property, and it was not cancelled until August 4th, 1874. 
No new loan was made; no additional sum was advanced by 
the Commissioners of the Sinking Fund; the original loan of 
$12,500 was never paid, nor was the lien of the original mortgage 
made in 1868 to secure the payment of that loan discharged until 
August, 1874. 

The state of the case further shows that the taxes adjusted by 
the adjustment commissioners were taxes for the year 18738, and 
from 1875 to 1879 inclusive. The tax of 1873 was $63.34. By an 
act passed in 1868 (P. L. 1868, p. 352), the taxes levied for the 
year 1873 were a lien as of the first Wednesday in April, 1873 ; so 
that as between an individual and the city the tax of 1873 would 
become a lien on the property as of the first Wednesday of April, 
1873. The remaining taxes adjusted by the commissioners were 
taxes that were assessed after the arrangement that was made in 
May, 1873, and after the making of the new mortgage. 

It is admitted by the defendants’ counsel that if no other taxes 
were included in the adjustment by the commissioners than the 
taxes from 1875 to 1879 inclusive, the provisions of the city charter, 
and also, it follows, the provisions of the adjustment act, would 
not be applicable to the mortgage made in 1873, the rule established 
in The Trustees of the Public School v. Trenton being indisputably 
applicable to that condition of affairs. The question, therefore, 
that arises here, and the titie which involves property to the value 
of over $6,000, depend upon the taxes that were assessed in the 
Spring of 1873, and became a lien as of the first Wednesday in 
April of that year, that being earlier in date than the mortgage of 
the commissioners made on the 2d of July, 1873, in pursuance of 
the arrangement made on the 23d of May in that year. 

Now, if the original mortgage of 1868 had been cancelled and 
was no longer a muniment of title when the taxes of 1873 became 
a lien, or if the $12,500 loan was made after those taxes were laid, 
two questions would have been involved—first, the question as to 
how far the state and its boards took their mortgages subject to 
prior liens upon the premises for taxes ; and second, a question of 
more importance and more difficulty, the effect a title resting on an 
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adjustment made by the adjustment commissioners, in which there 
were combined taxes that were prior to the incumbrance and taxes 
that were laid after that time. That would present a question as 
to the power of the city to sell in any case, or to compel redemp- 
tion in any case as against the state under the provisions contained 
in the Tax Adjustment act, which are the ordinary provisions 
such as are usually found ina tax law. But that question does 
not arise in this case. 

When the taxes of 1873 became a lien as against the estate of 
Peter, the owner of the equity of redemption, there was a mort- 
gage on this property in favor of the plaintiffs—the mortgage of 
1868 not having been cancelled until August, 1874. So that there 
was not at the time the tax of 1873 became a lien, nor was there 
at any time subsequent to that time, a period when taxes assessed 
in the city of Newark were capable of being a lien on lands in 
priority to securities thereon held by the state. 

The only difficulty I have had in the application of this doctrine 
(I have no doubt that it exists, and that it applies to the condition 
of affairs in this case) is in giving effect to the principle in a court 
of law and in an action of ejectment for the purpose of tacking on 
the title that the Commissioners of the Sinking Fund acquired in 
1868, by their mortgage of 1868, to the legal title that was acquired 
under the mortgage that was given.in July, 1873. That is the only 
question I have deemed it necessary to examine or consider with 
care. Examining and considering that question, I think the prin- 
ciple stated applies in this case, and in favor of the plaintiffs in 
this suit; for the reason that as against the state, on the first 
Wednesday of April, 1873, when the taxes of 1873 became a lien, 
the assessment of those taxes was an absolute nullity and could 
not be given vitality as against an investment, or the continuance 
of the same investment by the commissioners by the new mortgage 
of July, 1873, the mortgage of 1868 not having been cancelled 
until August, 1874. 

As against the state, which enjoys special immunity with regard 
to its investments, no principle can be found which would re-estab- 
lish and set up against investments of its funds which are not sub- 
ject to the general rules of law, an incumbrance which at the time 
the investment was made was an absolute nullity. 

The finding of the court is in favor of the plaintiffs. I think 
the state’s title is good, and that the only right the defendant ac- 
quired by the sale under the Tax Adjustment act was the estate 
of Peter, giving him a right still to redeem. The right to redemp- 
tion in his deed is good. It is not necessary to adopt the argu- 
ment made by Mr. Johnson that the deed was void. The deed is 
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good buat inefficacious in a suit against the trustees of the public 


schools 





SLEANE v. KLEIN & COOK. 


(Paterson City District Court. 


Jurisdiction—Landlord and Tenant—Lia- 
bility of Court, Constable and Landlord in 
Proceedings taken without Jurisdiction.—A jus-s 
tice of the peace, in a city where there is a 
district court, has no color of jurisdiction to 
hear a summary ejectment case between 
landlord and tenant, under chapter 287 of 
the laws of 1888, when the defendant lives 
in the city. 

But since he would have jurisdiction if 


Decided November 6, 1890.) 


the defendant resided in the city, or if he 
waived the objection, a warrant issued by 
the justice is a protection to a constable 
acting under it and removing goods. The 
landlord is not liable for the illegal 
action of the court taken upon his appli- 
cation, if he has truly stated the facts, 
unless the proceedings are irregular, or he 
has taken an active part in the execution of 
the process. 


Scort, J.: In this case the evidence shows that John M. Klein, 
landlord of the premises No. 88 Jersey street, Paterson, gave a 
month’s notice to his tenant, Catharine Sleane, occupant of three 
rooms in said premises, to give up possession of the rooms. Upon 
her failure to do so, he made affidavit, setting forth the facts traly 
before James Loftus, a justice of the peace of Paterson, for Passaic 
county, who issned a summons and gave judgment by default 
against said Catharine Sleane. The justice then issued bis warrant 
of removal. Wilson Cook, a constable of Passaic county, under 
authority of this warrant, removed the goods and chattels of Catha- 
rine Sleane and put them upon the sidewalk, where they remained 
for some time and were afterwards taken by someone, not the 
plaintiff, to the public yard of the city of Paterson, in Bridge 
street. The goods were damaged and this suit is to recover the 
damage. The landlord and constable are made the defendants. 
The proceedings before the justice, from beginning to end, 
seem to be substantially regular, but it is claimed by plaintiff that 
the justice had no jurisdiction, not even the color of jurisdiction 
in the case, and that, therefore, if sued he would be liable for the 
consequences of his action, and that his liability implies the liabil- 
ity of the constable and landlord. The law on this question is 
made clear enough by the opinion of Chief Justice Beasley, in 
Grove v. Van Duyn, 44 N. J. L. (15 Vr.) 654. 

In this case it is decided that if the justice has jurisdiction, even 
colorably, of the transaction, he is protected and the constable is 
sécure if he acts under a warrant that is legal on its face. 

The law is further stated in Vol. II of Smith’s Leading Cases, p. 
1040, edition of 1888, in the following language: ‘‘ It is well settled 
also that where a justice or other officer, acting judicially, is 
obliged to pass in his judicial capacity upon some jurisdictional 
fact, and he decides it in favor of jurisdiction, he will not, where 
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acting honestly, be liable for an erroneous decision of such fact.’’ 
The question arising in this case is: Is the statute which takes 
away the jurisdiction of justices in the city, in landlord and 
tenant cases, where the defendant lives in the city, so clear 
that he may run who reads, or is it necessary for the justice 
to pass judicially upon the jurisdictional fact ? 

No definite line can be drawn between cases in which a justice is 
liable for judicial acts, and those in which he is not. Inthis branch | 
of the law we must take the best rule that is offered and, considering 
the facts of the particular case before us, we can determine whether 
the case is near the line or far away from it. The standard given 
in Grove v. Van Duyn and indicated by the phrase, *‘ color of juris- 
diction,’’ seems to me to be a better one than the standard indicated 
by the phrase, ‘‘the reasonably prudent man.’’ Bearing in mind 
that it is best that courts and their officers, when acting honestly, 
should be protected and guarded, it seems to me that when the 
action of one court and its consequences are before another court 
for consideration with a view to punishment, all doubts should be 
resolved in favor of the justice and his officers. With this idea in 
mind, the#Massachusetts cases holding a justice liable where the 
law under which he acts turns out to be unconstitutional, seems 
severe. 

I have no doubt as to how the present case should be disposed of. 
Section 180 of the District Court act, makes it as clear as simple 
English can make it, that in all cases under the District Court act, 
that court has exclusive jurisdiction where the defendant resides 
in the city. This section was passed in 1878. In 1882, Judge 
Woodruff, while sitting in this court, in a case exactly like the 
present, gave judgment against Justice Loftus and Constable John- 
son. This case was afterwards reversed by the Supreme Court, 
but that was for the admission of a paper evidence showing title. 
The principal question in the case, that for which it was taken up, 
was not considered. 

In the year 1888, the legislature passed an act, chapter 287 of the 
Session Laws, under whicli in the present case the justice evidently 
acted. Hus transcript, which is in evidence, indicates this, and the 
counsel for defendant offers this act as one giving jurisdiction to 
the justice, and thus protecting the defendants. 

This act of 1888 is a supplement to an act of 1884, entitled ‘‘An 
act regulating lettings, where no definite term is fixed,’’ and it is 
as clear as simple language can make it, that no justice of the 
peace has jurisdiction of a landlord and tenant case like the one 
now under consideration. 

This act of 1888 refers to a certain class of cases, therein clearly 
set forth, to which class the case now considered does not belong, 
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and it simply requires sufficient ability to read the act to deter- 
mine this. It is a farce to say it requires judicial deliberation to 
determine this. 

As a matter of fact, even in the class of cases set forth, in this 
act of 1888 city justices have no jurisdiction where the defendant 
resides in the city. See 11 Cush. p. 406; 2 Gray, p. 20. 

But in a landlord and tenant case a city justice has jurisdiction 
if the defendant resides out of the city, or if residing in the city 
he waives his personal privilege and submits to the jurisdiction of 
the court, and there may be questions of fact which make it hard 
to determine just when, in a suit of this kind, the justice should 
be declared a trespasser. Fortunately we are not called upon to 
determine in this case the liability of the justice. 

The real questions before us are, whether the constable and the 
landlord are liable? The Jaw upon the constable’s liability is per- 
fectly clear. ‘‘Asa rule, an officer acting under the warrant of a 
court, where the warrant is regular upon its face, is not liable even 
if the judgment upon which the warrant is founded is erroneous or 
even void,’’ Crepps v. Durden, 2 Smith L. C. 6, p. 1042, and all 
the cases cited. 

For the constable to be liable, the warrant must show upon its 
face that the judgment upon which it is founded was in a pro- 
ceeding coram non judice. 

Did the warrant in this case show upon its face that the judg- 
ment upon which it was founded was void? Does the warrant 
show that the defendant, Catherine Sleane, lived in Paterson, or 
supposing it to show this, does the warrant show that it was 
founded upon a void judgment? In the first place the warrant 
does not show that Catharine Sleane lived in the premises in con- 
troversy; and in the second place, for aught the warrant says, 
Catherine Sleane may have submitted to the jurisdiction of the 
court. Where a defendant resides in the city, the privilege of 
being exclusively sued in the district court, is a personal one, and 
it may be waived, Fraley v. Feather, 48 N. J. L. (17 Vr.) 429. 
The warrant therefore being legal on its face, the constable is not 
liable. 

We now come to the landlord. He can be made liable in two 
ways. If the court has no jurisdiction of the case, and the party 
who sues out the writ truly states the facts of his case, and in no 
way interferes or acts with the officer in the execution of the writs, 
he is not liable. 

The court says in Grove v. Van Duyn, p. 661, ‘‘As to the other 
defendant, all he did, was to make the complaint on oath before 
the justice, setting forth the facts truly, and for such an act he 
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could not be held liable for the judicial action which ensued, even 
if such action had been extra-judicial. 

‘* When a person applies to a court and properly states the facts 
and the court takes some action under which another person suffers 
injury, the personapplying to the court, is not, in general, liable, 
where he takes no active part, even if the proceeding is without 
authority and void, 2 Smith L. C. 1044, and eases cited. 

It is a query whether such a party would be liable for malice, 
Bitz v. Meyer, 42 N. J. L. (11 Vr.) 252. 

The landlord is liable if any of the proceedings in a landlord and 
tenant case are irregular. This is by express provision of the stat- 
ute, see also Coe v. Haines, 44 N. J. L. (15 Vr.) 134. But in the 
present case, the proceedings seem to be substantially regular, and 
there is no evidence that the landlord took an active part in the 
case ; his boy helped to carry out some things, but this was at the 
request of the constable. 

I therefore give judgment for defendants. 





BETWEEN BENJAMIN A. VAIL, TREASURER, COMPLAINANT, AND SIMEON G. 
PHILLIPS, ET AL., DEFENDANTS. 


° (In Chancery of New Jersey.) 


Corporations—Stock issued for Property 
Purchased— Excessive Valuation—Liabilty for 
Subseription.—-U pon a subscription by several 
persons for stock in a corporation payment 
may be made in the ‘property or money of 
one, so as to satisfy the liability of the 
others. 

Where stock has been issued for property 
purchased, and the corporation fails to pay 
its debts, creditors are entitled to inquire 
whether the transaction claimed to be a pay- 
ment for the stock is in fact such payment 
as the statute requires, and if it is not, to 
have the deficiency made up 

But under the statute authorizing the 
payment by property purchased, (section 55 
of the Corporations act,) the valuation of the 


property as made by the directors should be 
taken as full payment of the stock to the 
amount fixed, if the valuation is made hon- 
estly and in good faith. It is not sufficient 
to render the stockholders liable that over- 
valuation is afterwards found to have been 
made. 

The directors in using the discretion con- 
ferred by the statute, act under the obliga- 
tion of trustees to act honestly and in good 
faith, and if they do so, their whole duty 
under the statute has been performed in a 
manner which is binding, not only upon the 
corporation and its stockholders, but also 
upon its creditors, Wetherbee v. Baker, 32 
N. J. Eq. (5 Stew.) 501, discussed and dis- 
tinguished. 


Conclusions of Joun R. Emery, Esq.. advisory master. 


STATEMENT. 

The bill in this cause is filed by the receiver of the Woodbridge 
Jlay Mining and Refining Company, an insolvent corporation, 
against the original subscribers to the capital stock, and against 
the persons who were stockholders at the time of filing the bill, 
upon which the corporation was afterwards declared insolvent. All 
of the assets of the company which have come into the receiver's 
hands have been turned into money, and after the payment of pre- 
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ferred debts and claims the balance in the receiver’s hands for dis- 
tribution is $2,827.37, while the other claims admitted and allowed 
by the receiver or the court amount to nearly $14,000. The 
receiver claims that the whole capital of the corporation has not 
been paid in and applies to this court to ascertain and declare 
what amount is still unpaid on the original subscription, or shares 
of stock, and to decree the payment of any unpaid balance from 
the parties liable to pay. 

The company was organized on November 30, 1881, under the 
general law relating to corporations, (Rev., p. 174.) for the pur- 
pose of mining and refining clays and manufacturing fire-brick, 
and also dealing in these articles. Simeon G. Phillips had for 
many years previous been carrying on this business upon prop- 
erty situated near Woodbridge. and the company was organized 
for the purpose of purchasing his property and plant, and of 
continuing the business which he had carried on. In the organi- 
zation certificate, dated November 28, 1881, and signed by the 
defendants, Simeon G. Phillips, Livingood and Luckhurst, the 
capital stock was fixed at $50,000. The amount of stock with 
which the company was to commence business was fixed at the 
same sum, and this amount was declared on the certificate to be 
actually paid in. The certificate further declared that this capital 
stock was divided into 100 shares of $500 each, and that the 
stockholders and the number of shares held by each were as fol- 
lows: Simeon G. Phillips 89 shares, William H. Livingood 10 shares, 
and Walter P. Luckhurst one share. By another agreement between 
Phillips and Livingood, bearing the same date as the organization 
certificate, it appears that it was the understanding between them 
that the ten shares subscribed for by Livingood were to be issued 
to Phillips and assigned by him to Livingood, for the purposes of 
organization, and that Livingood should reassign nine of the ten 
shares to Phillips, if he (Livingood) failed to purchase these and 
other shares of Phillips together amounting to one-third of the 
whole stock, on the terms provided for in the agreement. The 
other share was, as the proof shows, to be Livingood’s absolute 
property, in compensation of his services as solicitor for the pro- 
moters and the company, and also as secretary and treasurer with- 
out compensation, until he purchased the one-third interest. Luck- 
hurst, who had been in Phillips employ as superintendent, was to 
be continued as such in the company, and, as Livingood’s evidence 
shows, was to receive one share in the stock of the company from 
Mr. Phillips for his services. There was no agreement in writing 
between Luckhurst and Phillips. 

The directors of the company being the three subscribers, Phil- 
lips, Livingood and Luckhurst, at their first meeting after the 
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organization of the company, on December 3, 1881, passed the fol- 
lowing resolution : 


Resolved, That the Woodbridge Clay Mining and Refining Company purchase the mill 
and clay banks of the said Simeon G. Phillips, as well as all clays dug out and piled up on 
said banks, for the sum of fifty thousand dollars, and issue stock therefor. 

On motion, the secretary was authorized to prepare certificate of payment of capital 
stock, showing that the same was paid in by the purchase of said property. 


The conveyances of the property from Phillips to the company, 
a deed and bill of sale, were executed on December 19, 1881, but 
the certificates of stock therefor were not issued until January 19. 
1882, when eight certificates, aggregating 100 shares were issued 
and delivered to Simeon G. Phiilips. All of these certificates 
were signed by the treasurer and stamped: ‘‘ Issued for property 
purchased.’? Of these original certificates Phillips, on January 
20th, by endorsement thereon, assigned to Luckhurst a certificate 
for one share, and to Livingood three certificates, one for 10 shares, 
one for 14 shares and one for 4 shares. ‘The certificate for 10 
shares was assigned pursuant to the written agreement above 
referred to, gnd the other certificates for 18 shares, were, as Livin- 
good says, assigned to him as treasurer as collateral security for 
loans or advances made and to be made by him to the company. 
At the time of issuing these original certificates which were in 
manuscript, the company had no stock-certificate book, and after- 
wards on a hundred stock-certificate book being procured the origi- 
nal certificates were all surrendered and cancelled, and new certifi- 
cates from the book were issued in exchange for the whole number 
of shares, all being issued to Simeon G. Phillips, and stamped 
‘‘issued for property parchased.’’ The new certificates were all ante- 
dated to December 19, 1881, to correspond with the date of the 
deed and were receipted for us of that day by Phillips. The stock- 
certificate book shows that of these one hundred shares, Phillips 
transferred one to Luckhurst, thirty-two to Livingood and fifty to 
Phillips’ mother, retaining seventeen. 

The status of the original subscribers and stockholders, as ap- 
pears by the books and evidence, is, therefore, as I take it, as fol- 
lows: Phillips, the subscriber for 89 shares, or $44,500, receives 
100 shares in full payment of the whole capital stock, including 
the shares subscribed for by himself as well as those subscribed for 
by Livingood and Luckhurst. Of these shares Simeon G. Phillips 
still holds 17 shares, and has transferred as follows: to Livingood 
32 shares, 31 of which, including nine of the shares subscribed for 
by him, were purchased of Phillips for $3,000; to Luckhurst one 
share for his original subscription, and to Catharine G. Phillips 50 
shares. Neither Livingood nor Luckhurst ever paid in any money 
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on their subscription, nor has Simeon G. Phillips made any other 
payment than by the transfer of his property. 

The receiver claims that the valuation of the property conveyed 
by Phillips was excessive, and that the original subscribers and 
the holders purchasing the stock with notice of the over-valuation 
are to be required to make up the deficiency in valuation to the 
extent necessary to pay the debts. As to the amounts for which 
they are severally liable, he insists that Livingood and Luckhurst 
are liable for the whole amount cf their respective subscriptions in 
money, and are not entitled to have credited on the same any 
allowance for payment made by the property transferred by Phil- 
lips in payment of all the subscription ; that the whole of this 
value is to be credited solely on 89 shares, his original subscrip- 
tion, and that the holders of these 89 shares at the time of filing 
the bill, being holders with notice, are now liable to make up the 
deficiency on these shares after crediting these with the value of 
the property purchased as fixed by the court. 

As to the valuation of the property, it is claimed by the receiver 
that the evidence now taken establishes that the value of the prop- 
erty at the time of conveyance did not exceed $26,(00; but the 
bill does not charge, nor does the receiver insist, as I understand, 
that the valuation was fraudulently or dishonestly made on this 
part of the case. He bases his right to recover solely on the liabil- 
ity of a subscriber or stockholder under the statute to make up 
the deficiency in value of the property, which the court, after 
inquiry, on application of the creditors, ascertains to have existed 
at the time, and claims that in the case of Wetherbee v. Baker, 35 
N. J. Eq. (8 Stew.) 501, this rule as to their liability was established 
by the Court of Appeals. Upon the other hand, it is contended 
in reference to the valuation, that the evidence now taken shows 
that the property conveyed was worth at the time, nearly, if not 
quite, $50,000; that the valuation was made honestly and in good 
faith, and is binding not only on thecompany, but on its creditors, 
and that in the absence of fraudulent over valuation the original 
subscribers are not liable to make up such deficiency in the actual 
value as a court may afterwards declare to exist ; and that no such 
rule was established by the case of Wetherbee v. Baker. They 
further insist that the company having fixed the valuation and 
received the property the transaction must stand unless set aside 
for fraud upon the creditors. As to the purchasers of stock issued 
originally to subscribers, and purchased of them, they also 
insist that by the express provision of the statute (Corporations, 
Sec. 55,) the holders thereof are not liable for any further payments 


on the stock. 
These are the main questions of law and fact involved in the 
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case, and after consideration of the pleadings, proofs and argu- 
ments, I reach the following conclusions : 

First. That the conveyance of his property made by Phillips to 
the company and received by it in full payment of all the capital 
stock subscribed for, and the issuing-of all the stock to Phillips 
therefor operated as a payment, either total or partial, on all the 
shares issued to him and is to be credited proportionately, not only 
on the shares subscribed for by him, but also on the shares sub- 
scribed for by Livingood and Luckburst. 

W hile the subscribers, Livingood and Luckhurst, are undoubtedly 
liable to make good their subscriptions, either in money or prop- 
erty, I know of no rule which requires that this money or property 
must be only the money or property of the subscriber and cannot 
be the money or property of another, or which would invalidate a 
payment by the money or property of another person if the parties 
interested so agree. 

The company, by directing all the stock to be issued as full paid 
stock to Phillips, incapacitated itself from issuing any stock to the 
other subscribgrs, and, as between the company and the subscribers, 
all of the other subscribers were thereby released from their sub- 
scriptions to the extent to which the property received was a pay- 
ment under the statute. 

This view does not deprive the creditors of their undoubted right 
to require the payment of the original subscription, but it does 
deny them the right to require that the payment of each subscrip- 
tion shall be made only by the money or property of the particular 
subscriber, or to invalidate any payment, either total or partial, 
made in good faith by the property of another. 

The right of a company to receive from one person a conveyance 
of property as payment of the subscription of another is recognized, 
if authority be needed in, Carr v. Lefevre, 29 Pa. St. 413. Nor 
does it conflict, in my judgment, with the rule laid down in Weth- 
erbee v. Baker, which, as I read it, decides that property which 
belonged to the company and not to any of the directors, cannot 
be credited as payment to any extent whatever on the subscrip- 
tions made by the directors. 

Second. That where stock is issued for property purchased by 
the company under section 55 of the Corporations act, creditors, 
without being reqnired to set the sale aside or to establish that it 
should be set aside as against the company, are entitled to inquire 
whether the transaction claimed to be payment of the stock is in 
fact such payment as the statute requires, and if it is not such, to 
have the deficiency made up. 

Upon this point Wetherbee v. Baker decides conclusively that 


the valuation of the directors is not final. It had been so treated 
4 
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by the Chancellor, 32 N. J. Eq. (5 Stew.) 539, 540, but his decision 
on this point was overruled. This case also decides that where 
creditors are concerned the sole question is whether the payment 
for the stock has been made as contemplated by the statute. To. 
require that the creditor should, in addition, either apply to set 
aside the sale or establish that the transaction was such as to 
enable the company to set it aside for over-valuation, is, in my 
judgment, to add a condition which neither the statute nor the 
general principles of equity impose. 

In Sawyer v. Hovy, 17 Wallace 610, the agents of the corpora- 
tion had madean agreement with its subscribers, on procuring their 
subscriptions, that the whole of the subscription should be paid in, 
but that eighty-five per cent. of the amount paid by each subscri- 
ber should be immediately loaned by the company to him upon his 
note. 

Upon a bill filed against the assignee in bankruptcy of the com- 
pany by a subscriber to have his note treated as a loan and to set 
off a debt against the company, Justice Miller says, p. 619: ‘*The 
transactions between these parties must be treated as an agreement 
between the corporation and its officers on the one part, and the 
appellant asa subscriber on the other part, to convert the debt 
which the latter owed to the company for its stock into a debt for 
the loan of money, thereby extinguishing the stock debt. Un- 
doubtedly this transaction, if nothing unfair was intended, was 
one which the parties could do effectually as far as they alone were 
concerned. And in any controversy which might or could grow 
out of the matter between the insurance company and the appel- 
lant, we are not prepared to say that the company as a corporate 
body could deny that the stock was paid in full.” 

But he further says that the assignee represented the creditors 
as well as the corporation; that the unpaid subscriptions were a 
trust fund for the benefit of the general creditors, and that this 
transaction, so far as the creditors were concerned, could not be 
treated as payment. This was not a case of statutory construction 
and on general principles the right of the company as a corporate 
body to set aside the transaction was expressly held as not decisive 
of the question of payment. 

This is the view acted on also by the courts of New York under 
statutes similar to ours, as shown in Schenck v. Andrews, 57 N. Y. 
133; Boynton v. Andrews, 63 N. Y. 93. In none of these cases 
was the question considered to be whether the company might set 
the sale aside, but whether the payment amounted to payment 
under the statute. 

Third. Under the statute the valuation of the property on the 
purchase, as made by the directors, should be taken as full pay- 
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ment of stock to the amount fixed, if the valuation is made honestly 
and in good faith. Mere over-valuation is not sufficient to render 
the stockholders liable to make up the deficiency in valuation sub- 
sequently ascertained to exist. : 

The fifty-fourth section of the Corporations law (Rev. 186) pro- 
vides that ‘‘ nothing but money shall be considered as payment of 
any part of the capital stock of any company organized under the 
act, except as hereinafter provided for the purchase of property ;’’ 
and the fifty-fifth section provides as follows : 

‘‘The directors of any company incorporated under this act may 
purchase mines, manufactories, or other property necessary for 
their business and issue stock to the amount of the value thereof, 
and the stock so issued shall be declared and taken to be full paid 
stock and not liable to any further call, neither shall the holder 
thereof be liable for any further payments under any of the pro- 
visions of this act, and said stock sh:ll have legibly stamped upon 
the face thereof the words, ‘issued for property purchased’ ; in all 
statements and reports of the compuy to be published this stock 
shall not be @tated or reported as being issued for cash paid into 
the company, but shall be reported in ‘lis respect according to the 
fact.”’ 

The receiver insists that where property has been taken in pay- 
ment for stock under this section, tlhe »uly question in cases of the 
present character is, whether the valne of the property purchased 
was equal to the amount of the stock issued therefor irrespective 
of any question of good faith in the valuation, and that this con- 
struction of the act has been conclusively settled by. the Court of 
Appeals in the case of Wetherbee v. Baker, 35 N. J. Eq. (8 Stew.) 
501. In that case the company was organized under the general 
land improvement act (Rev. p. 567) by the third section of which 
itis provided, ‘* that the capital stock of any such company shall 
be paid at such times and in such manner as the directors may by 
their by-laws or otherwise direct, and such payment shall be made 
either in money or in land—the land to be appraised by the board 
of directors and taken at such value on such terms as may be 
agreed upon.’’ 

One Wetherbee conveyed to the company a tract of land for 
which the company gave its obligations for the whole purchase 
price, fifty thousand dollars ($50,000). The directors of the com- 
pany, who were the five original subscribers and incorporators, on 
February twenty-fifth, eighteen hundred and seventy-five, and ten 
days before the conveyance from Wetherbee to the company, 
passed a resolution stating, in substance, that they were the equal 
undivided owners of the equity of this land, that they desired to 
have the same conveyed to the company as payment in part of their 
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respective subscriptions to the capital stock; that the company 
was willing to accept the same; that the property was therefore 
appraised at one hundred thousand dollars ($100,000), subject to 
mortgages amounting to fifty thousand dollars ($50,000), and the 
balance of fifty thousand ($50,000) was accepted as payment of 
fiftv per cent. of the capital stock subscribed ($100,000). The 
president and secretary were further directed to execute and deliver 
the company’s mortgages for forty thousand dollars ($40,000) and 
its agreement to assume existing mortgages of ten thousand dollars 
($10,000) making in all fifty thousand dollars ($50,000) the whole 
amount of the purchase money paid. It nowhere appeared in the 
cause that these directors, or any of them, were the owners of the 
equity in this land before conveyance to the company, and the 
issuing of the company’s obligations for the whole purchase money 
would seem to indicate that they had intentionally avoided all per- 
sonal liability as purchasers. 

Chancellor Runyon held, 32 N. J. Eq. (5 Stew.) 540, that this 
appraisement under the act was valid as against creditors and 
allowed the credit of fifty per cent. on the subscriptions, but held 
the subscribers liable for payment of the balance. The complain- 
ants appealed from this portion of the decree allowing the credit 
of fifty per cent., and the Court of Appeals reversed the decree in 
this respect and held the subscribers liable for the whole amount 
of their subscriptions. 

This decision was placed, as I read the case, upon two grounds; 
tirst, that the land which the directors appraised at one hundred 
thousand dollars ($100,000) and accepted in payment of fifty thou- 
sand dollars ($50,000) of their subscriptions belonged to the com- 
pany and not the directors ; second, that the cost of the property, 
fifty thousand dollars ($50,000), was a full if not excessive valua- 
tion (see p. 511), and the appraisal at one hundred thousand dollars 
($100,000) for the sole purpose of paying the subscription of the 
directors was a manifest fraud and a violation of their duties as 
trustees. The opinion of the court shows that they regarded the 
appraisement as made in bad faith and fraud ; that the company 
received no value whatever for the fifty thousand dollars ($50,000) 
subscription written off, and that the decision in this respect was 
based on the fraudulent character of the valuation. 

The important question of the validity of valuations made 
erroneously but honestly and in good faith was not directly in- 
volved or at issue in the cause, as I understand it. The general 
question as to the manner of making payment of subscriptions was 
discussed, and the general rule derived from the cases was stated 
to be, that payment be made in money or in what fairly may be 
considered as‘money’s worth, p. 513. 
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It was also said on p. 514 that the inquiry as to the payment of 
subscriptions is, ‘‘has he paid in money orin money’s worth?’ 
But these expressions were used in the discussion of a case where 
no property whatever had been conveyed by the subscribers, and 
the question was whether under the act they had power to write 
off, without any payment, fifty per cent. of their subscriptions, and 
it was with reference to this state of facts that the court declared 
that payment must be made, not by paper resolutions, but by 
money or money’s worth. 

The question of the effect of an over-valuation not tainted with 
fraud, but made honestly and in good faith by the directors, was 
not expressly raised in the case, nor, as I read the case, was it 
intended to be decided. The question, besides, is of such special 
importance, and the decision of it would reach so far beyond the 
facts involved in the Wetherbee case, that I do not feel justified in 
assuming that the court intended to decide it. I am confirmed in 
this view of the decision by the fact that several of the cases which 
were cited as sustaining the rule that payment of stock subscrip- 
tions must be made in money, or in what may fairly be considered 
as money’s worth, are instances of cases where over-valuations not 
fraudulent were sustained. 

In Boynton v. Hatch, 47 N. Y. 225, 1872, the court were equally 
divided on the question whether the over-valuation must be fraud- 
ulent, and the point was not decided. Butin Schenck v. Andrews, 
57 N. Y. 133, 1874, the commission of appeals held that this ques- 
tion was not decided in Boynton v. Hatch, and decided unani- 
mously that a mistake or error of judgment in the trustees as to 
the value of the property purchased by them, in good faith, and 
not in evasion of the act requiring payment of the whole capital 
in money, would not subject a stockholder to liability to make up 
a deficiency afterwards ascertained. 

The Court of Appeals in Boynton v. Andrews, 63 N. Y. 93, 
1875, expressly approved the decision in Schenck v. Andrews, and 
held, that in an action to entorce the liability of a stockholder the 
question is, whether the purchase was made in good faith or ata 
high valuation with intent to evade the statute, and that an honest 
over-valuation would not of itself subject the owner of the stock 
to a personal liability. 

In Van Cott v. Van Brunt, 82 N. Y. 535, cited by Mr. Justice 
Depue, the stock and bonds of a railroad company were issued at 
less than par for work in the construction of the road, but the 
court sustained the transaction as being fairly made. 

In Carr v. Lefevre, 27 Pa. St. 413, another of the cases cited, 
where property of a third person had been conveyed in payment 
of the subscription to stock and over-valuation was charge, the 
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court declined to hold the subscriber because (see page 416) there 
was nothing tending to show that there was any fraud in the trans- 
action, and, p. 417, that the transaction could not be invalidated by 
subsequent discovery that the company had made a bad bargain 
with the grantor. 

As to the English case cited, in Drummond’s case, 4 Ch. App. 
772, and Forbes and Judd case, 5 Ch. App. 270, the precise ques- 
tion now under discussion does not seem to have been involved, 
while in Spargos case, 8 Ch. App. 407, itis said that any ‘‘ bona fide 
transaction between a Company and a shareholder which, if the 
Company brought an action against him for calls, would supporta 
plea of payment, is a payment in cash.” 

Pell’s case, however, as decided by the Master of the Rolls in 8 
Eq.222, seems to be an authority to the point that the evidence, even 
in the absence of any attempt to set aside the agreement, is to be 
directed solely to the value of the property, and Mr. Justice De- 
pue’s approval approval of this de«ision, and disapproval of the 
decisions reversing it on appeal, is relied on as an indication that 
the rule laid down originally in the case is the one intended to be 
adopted by the Court of Appeals to govern cases like the present. 
But applying what I understand to be the usual legal method in 
deducing rules of law from decisions, viz.: to read them in view 
of the facts in the case, I do not take this approval of Pell’s case 
as intending to establish a rule governing cases of bona fide buat 
excessive valuations. 

Assuming, therefore, the question to be-an open one, I am of 
opinion that where a valuation of the property purchased by the 
directors under the act is made honestly and in good faith, and full 
paid stock is issued therefor to the extent of this valuation, this 
stock is to be considered full paid and is not further assessable 
even if it be shown that the property was in fact over valued. 

It is largely, if not altogether, a question of statutory construc- 
tion and this construction is based on the following consideration : 
The act expressly authorizes the debtors ‘‘to purchase property 
necessary for their business and issue stock to the amount of the 
value thereof.’’ The purchase must, under the act, be made by the di- 
rectors, and they must, under the act, use their judgment and discre- 
tion infixing the value. In using this discretion they act as trustees, 
and are under the well understood obligation of trustees, viz. : to act 
honestly and in good faith. If they do so act, their duty, and 
their whole duty, under the act, has been performed in a manner 
which is binding, not only upon the company, but its stockholders 
and creditors, unless we consider’that in the interest of creditors 
the act intended to change the usual rule as to the final and bind- 
ing character of acts done in good faith by the authorized agents 
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of the corporation, and also to provide for a review of the valua- 
tion in case of the insolvency of the company, upon which the 
stockholders should be liable to the creditors for any mistake or 
error in judgment of the directors in making the valuation. That 
no such review of the valuation could be permitted to the corpora- 
tion itself or to its stockholders is of course undesirable. In Park 
v. Grant Locomotive Works, 40 N J. Kq. (13 Stew.) 114, (affirmed 
on appeal), Vice Chancellor Van Fleet, says: ‘‘The question of 
the expediency of making a contract which is within the capacity 
of the corporation is committed absolutely to the judgment of its 
managers, by whom alone it can act, and so long as they keep 
within the power conferred upon the corporation and act in good 
faith, with honest motives and for honest ends, their contracts are 
valid and conclude the proprietors of the corporation.”’ 

Mr. B. A. Vail for the receiver. 

Mr. T. N. McCarter for the creditors. 





THE CELLULOID MANUFACTURING CO. v. THE CRANE CHEMICAL CO. 
(U. S. Circuit Court, District of New Jersey.) 


Testimony— Witness Cannot be Compelled to Refresh his Memory 
in Order to Answer Questions. 


GREEN, J.: The motion of defendant’s counsel to compel the 
witness, John H. Stevens, to answer more fully and specifically a 
certain question (cross-question 44) put to him in cross-examination 
is denied. 

An examination of so much of the record as has been submitted 
discloses one or two purely technical objections to the motion, but 
I base my refusal to grant it upon the ground that it appears that 
the witness has already answered responsively and as fully and 
particularly as his knowledge and recollection warrant. In answer 
to this cross-question he has named and specified certain publica- 
tions in which the properties and characteristics of the solvents 
enumerated in the letters patent are set forth. He alleges that he 
has specified all such publications which, at the date of the cross- 
examination, he can recall. That to answer the question more 
fully it would be necessary for him to refresh his memory at the 
expense of much time and labor, which time and labor he can ill 
afford to give. That generally every standard work on chemistry, 
or on drugs, gives the natures, property and characteristics of the 
chemical agents claimed by him to be solvents of pyroxyline, and 
to these, in addition to those named specially, he refers the de- 
fendant for information relating thereto. 

This answer is responsive to the question put, and is clearly as 
full and specific as the witness can make it with his knowledge. 
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If his memory were stronger and more retentive probably he conld 
cite by title some of the works on chemistry and drugs to which 
he refers ; as it is, he has done the best he can. It is not the duty 
of a court to compel a witness to acquire fresh information or to 
increase his stock of knowledge simply that he may be sabjected 
to a further cross-examination thereon. 


/ 


ABSTRACTS OF RECENT CHANCERY OPINIONS. 





BELLA F. COSTELL v. HENRY B. COSTELL. 
(Opinion filed January 12, 1891.) 


Divorce—Separation which is not an Obstinate Desertion— Withdrawal 
Jrom Agreement of Separation. 

THE CHANCELLOR: 1. Where a husband and wife separated by 
mutual agreement that the husband, who was not able to support 
the wife, should go to a distant place and build up a medical prac- 
tice and when he was able to maintain the wife should send for her, 
and he did not send for her, and, although having opportunity to 
communicate with him, the wife did not on her part terminate the 
agreement, and it is not shown that the husband was at any time 
during the separation able to support his wife whereby the agree- 
ment would terminate by its own limitation, the separation is not 
an obstinate desertion by the husband within the meaning of the 
statute. 

2. If a husband does nothing -to induce his wife, who has left 
him, to return, even when she separates from bim without suffi- 
cient cause, her desertion is not deemed obstinate, and although a 
wife is not held to the same accountability for failure to seek the 
return of her husband, reason and justice make it at least her duty, 
when her husband has been absent from her for several years, 
pursuant to their express mutual agreement, to plainly signify to 
him, if it is possible for her to do so, that she withdraws from that 
agreement before his absence will become an obstinate desertion. 

3. A divorce will not be granted in this state upon the unsup- 
ported testimony of the petitioner as to the causes and character 
of the separation between the husband and wife. 


JOHN A. WALKER v. THE JOSEPH DIXON CRUCIBLE CO. 
(Opinion filed December 10, 1890.) 
Voluntary Transfer of Stock—Executed Contract—Transfer of Property 
by Married Woman to Secure Debt of Another. 


On petition by receiver for direction to sell stock. 
Mr. Joseph D. Bedle for the petitioner. 

Mr. John Linn for Jane H. Cleveland. 

Mr. Otto Crouse for Frances H. D. Tillman. 
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THE CHANCELLOR: 1. A voluntary transfer of stock by its owner 
perfected by delivery and acceptance becomes an executed contract 
and is irrevocable by the owner, for it was founded upon the mutual 
consent of the parties in reference to a right or interest passing 
between them. 

2. A married woman may not bind herself by promise to pay 
the debts of another, but she is invested with power to dispose of 
her property and may transfer it to secure the payment of the debt 
of another, and when she has actually made such transfer she can- 
not afterwards at will avoid it. 





WARREN N. TRUSDELL v. G. A. DOWDEN. 
(Opinion filed December 24, 1890.) 
Usurious Contract cannot be made Valid unless its Usurious Element is 
Expunged—Defense of Usury. 

On motion to strike out part of the defendant’s answer. 

Mr. Robert H. McCarter for the motion. 

Mr. Fredric W. Stevens contra. 

VAN Feet, V. C.: 1. The parties to a usurious contract can do 
nothing which will have the effect to validate it so as to deprive 
the debtor of his right to defend on the ground of usury, except 
by expunging its usurious element. 

2. The purchaser of the equity of redemption in premises covered 
by a usurious mortgage, who takes title subject to such mortgage, 
cannot set up the defense of usury, but he is precluded from 
making such defense, not on the ground that the taint of usury 
has by the conveyance been purged from the mortgage, but because 
he kept back enough of the price he agreed to pay for the mort- 
gaged lands to pay the mortgage, and thus placed himself in a 
position where he cannot allege usury without attempting to de- 
frand both his grantor and the mortgagee. 

3. A statement in a second mortgage that the mortgaged prem. 
ises were, when it was given, subject to a prior mortgage, will not 
prevent the second mortgagee in a suit founded on the first, from 
showing either that the first is usurious or has been paid. 


PAUL M. ‘TULANE ET AL. v. CLIFTON ET AL. 
(Opinion filed January 12, 1891.) 
Annuity— Want of Consideration—Promise for Valuable Consideration— 
Extinguishment of Debt on Bond and Mortgage. 

Mr. W. D. Holt for the complainants. 

Mr. John F. Hageman for the defendant, Frances F. Clifton. 

THE CHANCELLOR: 1. A promise to pay an annuity not supported 
by valuable consideration, is not enforceable at law. 

2. To give a consideration sufficient value to support a promise 
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it must be either such as deprives the person to whom the promise 
was made of a right which he before possessed, or else conferred 
upon the other party a benefit which he could not otherwise have 
had. 

3. The promise to apply an annuity which the promisor has 
gratuitously agreed to pay the promisee for the satisfaction of a 
debt of the promisee to become due to the promisor, is not a 
promise for valuable consideration. 

4. A debt on bond and mortgage cannot be extinguished by a 
mere voluntary statement by the creditor that he will forgive it. 
Where the purpose is to voluntarily extinguish such a debt it must 
be executed by an instrument as solemn as the instrument by 
which the debt is created. 

5. There is no such thing as an equitable release of such a debt 
by a declaration or agreement of the creditor that he will relinquish 
or forgive it. 

6. Acts which are merely indicative of intention to perform a 
voluntary promise which do not prejudice the promisee are not ir- 
revocable steps in the performance of sucha promise. 


HELEN J. BEETON, ET AL. v. REUBEN SIMPSON ET AL. 
(Opinion filed January 12, 1891.) 
Trusts—Executors—Income—Reimbursing Principal of Estate 

Mr. Chas. L. Carrick for the complainants. 

Mr. James 8S. Erwin for the defendants. 

THE CHANCELLOR: A testator devised and bequeathed the resi- 
due of his estate to his executors in trust, to hold, manage and 
apply the ‘‘net income’’ therefrom, that is, the ‘‘ rents, interest, 
issues and profits, after paying taxes and expenses,”’ to specified 
purposes, and gave them power to sell real estate and directed 
them to invest the proceeds of such sale, and afterwards, by codicil, 
further directed them to pay the encumbrances upon his real estate 
out of the ‘‘ whole income”’ of his estate, before the application of 
the ‘‘net income’’ as they were originally directed to do in the 
will, and thereafter to make such application of the net income. 

The executors sold the real estate and paid the encumbrances 
out of the proceeds of such sale. They then invested the remain- 
der of the proceeds of sale, and insisted upon accumulating the 
income to reinburse the estate for the proceeds of sale expended in 
payment of the encumbrances. Upon a bill filed to compel them 
to pay the net income to the cestuis que trustent; Held, that the 
retention and accumulation of the net income for the purpose of 
reimbursing the estate is proper: that the proceeds of the sale of 
the real estate constituted part of the principal and not part of the 
income of the estate. 
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CHAMBERLAIN v. CHAMBERLAIN. 
(Conclusions filed December 24, 1890.) 


Jurisdiction—Sale of Real Estate to Pay Debts—Orphans’ Court. 


Mr. O. T. Blackwell for complainant. 

Mr. Rk. S. Kuhl for defendant. 

Biro, V. C.: The bill in this case is filed for the purpose of hav- 
ing this court order the executors to sell real estate, of which the 
testator died seized, to pay his debts and to direct them as to the 
manner in which they should proceed in so doing. 

Held. the court cannot find any ground in the bill filed which 
will justify it in assuming jurisdiction. Nothing is presented 


which would warrant this court in coming to the conclusion that 
the Orphans’ Court, under the provision of the act extending unto 
it jurisdiction in such cases, cannot do adequate justice to all the 
parties concerned. 


MISCELLANY. 


HUDSON COUNTY BAR ASSOCIA- 
TION DINNER. 


The Hudson County Bar Association held 
its annual dinner on Friday evening, Janu- 
ary 23d, at Taylor’s Hotel. 

The tables were adorned with potted palms 
and the chandeliers were entwined with smi- 
lax, which made one think of red tape. The 
menu card consisted of sheets of heavy 
parchment paper ruled in imitation of legal 
cap and bound together with a strip of blue 
ribbon, secured with the golden seal of the 
association, after the manner of a certified 
document. 

About one hundred members of the bar 
were present. The first toast, “L’ etat c’ est 
moi’”—“I have done the State some service 
and they know it”---was responded to by 
Governor Abbett. The Governor said that 
he had studied considerably over the toast 
and had even asked his friend,the Prosecutor, 
to pronounce it for him. As well as he 
could make it out it meant, “The State, 
that’s me.”’ However true that might 
have been, he said, of the famous old mon- 
arch who uttered it, it was unfortunately 
not true in this case. If he wanted a law 
passed he had to call upon the Senate and 
Assembly to make it for him and then he 


was not safe, for there was the Court of Er- 
rors and Appeals to come in and say 
whether it was good or bad law. So he 
could not say, “The State; that’s me.” 

Chancellor McGill was called upon to talk 
about “Ten Thousand a Year.” He did not 
know, he said, whether the toast meant 
$10,000 or £10,000, but judging from some 
of the allowances he was asked to make by 
the lawyers he should judge it was pounds. 
He did not know why he should be asked to 
respond to that sentiment unless it was that 
he was called upon to make more allow- 
ances than any other man in the State. 

In replying to the toast, “Is the bench as 
high as it looks,” ex-Governor Bedle got in 
a quiet little dig on Judge Dixon. He said 
that when he was nominated for Governor 
in 1874, and retained his seat on the bench, 
Judge Dixon, then a practicing lawyer in 
this city, made an eloquent speech in which 
he spoke of dragging in the mire of politics 
the ermine of the exalted bench of the Su- 
preme Court. Some time afterward Dixon 
himself came to be a judge, was nominated 
for Governor, but retained his seat on the 
bench and is there yet. 

“But the ermine didn’t drag much in the 
mire, did it, Judge?” asked the ex-Gov- 
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ernor, turning to Judge Dixon. Ex-Gov- 
ernor Bedle’s speech was full of humorous 
reminiscences of his life on the bench, and he 
told an amusing story of how one day when 
the judges were in conference, one of the 
worthies delivered a weighty disquisition on 
the case under consideration, and wound up 
by saying: “For these reasons I vote to 
affirm,” whereupon another legal luminary 
promptly replied: “And I vote to reverse for 
the same reasons.” 

The other toasts were responded to by 
Judge Dixon, Prosecutor Winfield and Col- 
onel Fuller. 





OBITUARY, 


Edward D. Gilmore, who recently died in 
Jersey City, where he practiced the legal 
profession, possessed more than ordinary 
ability. He read law with the late Attor- 
ney-General Gilchrist, with whom and the 
present Chancellor he was for a time in 
partnership, and he seems to have acquired 
Mr. Gilchrist’s wonderful faculty in the use 
of books. He was noted among the bar for 
thorough research, and much of his best 
work was done for other lawyers and did 
not come to general knowledge. While 
with Mr, Gilchrist he worked up the de- 
tails of the evidence in the famous Lewis 
will case, where an adventuress tried to 
palm herself off as the widow of the dece- 
dent. 

Perhaps the most striking illustration of 
Mr. Gilmore’s skill as a lawyer was the suit 
of Klopping v. Tasto. An ignorant Ger- 
man woman owned some real estate 

‘which was sold under a small judgment 
docketed from a Justice’s Court. The pur- 
chaser brought ejectment and recovered 
judgment and took possession. The woman 
then filed a bill to set aside the sale, and 
Chancellor Zabriskie permitted her to do so 
on payment of asum representing certain 
payments made by the purchaser and costs. 
The sum was too large for her to raise and 
she lost her right to redeem. Shecould not 
be reconciled to what seemed to her an in- 
justice, and she laid her case before a num- 
ber of lawyers without avail. After some 
fifteen years from the original sale she came 
to Mr. Gilmore. Such a ‘case might well 


seem hopeless, but Mr. Gilmore began his 
usual thorough investigation. As the law 
then stood the judgment in ejectment was 
not conclusive as the defendant was a mar- 
ried woman, and therefore she might her- 
self bring ejectment if she could overthrow 
the adverse title. Assuming that a docket- 
ed judgment has not the attributes of a 
judgment of a Court of general jurisdiction, 
but that unless the statute be strictly fol- 
lowed it is void, Mr. Gilmore examined the 
proceedings. He found that the return of 
the constable did not conform to the statute, 
and he thereupon brought suit to recover 
the property, although it had several times 
changed owners. He was successful, and 
although the Court of Errors has not ap_ 
proved the length to which the Supreme 
Court afterwards went in overthrowing 
docketed judgments, this particular case is 
still unchallenged. 

Mr. Gillmore was the son of the late Major 
General Quincey A. Gillmore; was gradu- 
ated from Rutgers Coliege, and was thirty- 
nine years of age at the time of his death. 
Heleft him surviving a widow and two 
young children. 





DOCKETING JUSTICES’ JUDG- 
MENTS. 


Mr. Oscar Jeffery calls our attention to a 
piece of careless legislation last winter in 
regard to the docketing of judgments of 
Justices’ Courts in the Common Pleas. He 
refers to chapter 28 of the Laws of 1890, 
which purports to be an amendment to the 
seventeenth section of the act constituting 
courts for the trial of small causes, (Rev. 
552). It was evidently intended to be an 


amendment to the seventy-second section 
and not the seventieth, but it is not prop- 
erly an amendment of any section, but a 


supplement to the act. The seventieth sec- 
tion declares that final judgments of courts 
for the trial of small causes, if less than ten 
dollars remain due, may be docketed in the 
manner directed by the act. (Marginal 
note in N. J, L. J. Ed. of Laws of 1890, p. 
54). The seventy-second section prescribes 
the manner of docketing after an execution 
has been returned unsatisfied. The recent 
act says that hereafter in docketing a judg- 
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ment it shall only be necessary to file a ‘ 


statement signed by the justice of the names 
of the parties, the date and amount, and 
it shall be necessary that execution shall 
be returned unsatisfied. This assumes the 
existence of both section seventy and sec- 
tion seventy-two, and modifies the provis- 
ions of the latter. Being enacted as an 
amendment of the former, it repeals it and 
leaves no provision for docketing judgments 
at all, and if it were an amendment of sec- 
tion seventy-two and was substituted for it 
in the revised statutes, the act would not 
read so as to make sense. We doubt if it is 
wise to provide for docketing every justice’s 
judgment before an effort is made to satisfy 
it out of personal property, but if this 
change is to be made it should be done 
either by a supplement or by a careful re- 
vision of the seventy-second section. It is 
important that the blunder should be cor- 
rected at the present session of the Legisla- 
ture. 





POLES AND WIRES IN THE 
STREETS FOR ELECTRIC 
RAILWAYS. 


Vice Chancellor Van Fleet’s opinion in 
Halsey v. Rapid Transit Railway Co., 20 
Atl. Rep. 859, is the latest and oné of the 
very few decisions by courts of general jur- 
isdiction of this new subject of present prac- 
tical importance. He holds that the poles 
and wires placed in the street under legisla- 
tive authority and by municipal consent, for 
the purpose of operating a street railway, 
are not an additional servitude upon the 
land, and an abutting land owner is not en- 
titled to an injunction. The question 
whether a new use of the street is an addi- 
tional burden depends, he said, upon the 
use made of the street and not upon the 
motive power. He approved of Taggart v. 
New York Street Railway Co., 19 Atl Rep. 
$26, and distinguished between poles used 
for the telegraph and telephone and those 
used for a street railway, on the ground that 
the latter were intended to facilitate the use 
of the street asa public way. 

The New Jersey Supreme Court has grant- 
ed a certiorari to bring up the ordinance 
under which the poles and wires were put 
up, on the ground that the ordinance speci- 


fying poles and wires in the streets appears 
to be broader in its terms than the general 
statute authorizing the use of electric mo- 
tors, (Supp. Rev. 369). This is yet to be 
argued, 

Mr. John Wise, counsel for the Edison 
General Electric Company, delivered an 
address on January 20, before the New 
York Bar Association on “Electricity as a 
Motive Power,” with especial reference to 
the contests between street railway compa- 
nies and the abutting land owners and tele- 
phone companies, and there is an article on 
the same legal questions in the January 
number of the Harvard Law Review. 


NEW FILES. 

The Tucker Letter and Document File 
Company of No. 12 Barclay street, New 
York city, have recently completed and 
placed in the office of the Clerk in Chan- 
cery an entire new set of files. They are 
clean and neat looking and any paper ina 
certain set can be readily found and taken 
out without handling a huge bundle of old 
and usually very dusty papers. These files 
are a great improvement on the old system 
and they will bea great convenience to the 
office. 

The offices of the Clerk of the Supreme 
Court are also being fitted with a set of new 
files, but these are of a different make and 
do not appear to be nearly so handy and 
convenient. 


LEADING ARTICLES 
CHANGES, 


IN EX- 


The Law Quarterly Review, January, 1891. 
Stevens & Sons, 119 Chancery Lane, 
London, England. 

Trial by Jury in Civil Causes, by Judge 
Chalmers; The Definition of General Aver- 
age, by Thomas Barcley ; Statutes of Limi- 
tations and Mortgages, by Thomas Milledge 3 
Bankruptcy of Partners, by A. Turnour 
Murray; A Conveyance in the Thirteenth 
Century, by F. W. Maitland; The Decline 
of Roman Jurisprudence, by Erwin Gruber ; 
Ought Bills of Sale to be Abolished? by J. 
B. Matthews; The Naturalization Act, 
1870, 8. 7, by L. L. Shadwell. 
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American Law Review, January-February, 
— Review Publishing Co., St. Louis, 
o. 


The Courts of Judicature of England as 
Organized, Consolidated and Established by 
Recent Judicature Acts—Their System of 
Pleading and Practice with Law and Equity 
Blended, by Elliott Anthony; The Ancient 
Lawyer, by Charles E. Fenner; State Quar- 
rantine Laws and the Federal Constitution, 
by William Hamilton Cowles; An Effect of 
Ratification, by F. A. Sondley: Spanish 
Laws on Marriage and their Extra-Terri- 
torial Effect, by Emile Stocquart. 


Harvard Law Review, January, 1891, The 
Harvard Law Review Publishing Asso- 
ciation, Boston, Mass, 

Poles and Wires in the Streets for the 
Electric Railway, by Edward Q. Keasbey; 
Land Transfer Reform, the Australian Sys- 
tem, by John T. Hassam; Land Transfer 
Reform—Suggestions as to the question of 
Constitutionality, by H. W. Chaplin. 

The Cape Law Journal, November, 1890, 
Josiah Slater, Graahamstown, Cape of 
Good Hope, Africa. 

Notes ou some controverted points of law 
—Consideration in Contracts; The Theory 
of the Judicial Practice, chap. 16 ; Divorce ; 
Notes from the International Law Confer- 
ence at Liverpool, by Thomas F. Uttley; 
Inhlakwapalwa at a Circuit Court ; Colonial 
Courts of Admiralty Act, 1890; Directors’ 
Liability Act, 1890. 

The Canadian Law Times, January, 1891, 
Carswell & Co , Toronto. 

Trusts for accumulations, by A. H. Marsh; 
The principle of subrogation; Inconsisten- 
cies of practice. 

The Green Bag, January, 1891, The Boston 
Book Company, Boston, Mass. 

Benjamin Vaughan Abbott (with portrait); 
Some Early Breach of Promise Cases; The 
Young Hortensius, by George F, Tucker; 
The Martyred Mule (in verse), by Irving 
Browne; The Supreme Court of Pennsyl- 
vania (with portraits), by Owen Wister ; 
The philosophy of advocacy, by J. W. 
McLand. 

The Albany Law Journal, January, 1591, 
Weed, Parsons & Co., Albany, N. Y. 


Some restrictions upon legislative powers, 


The Criminal Law Magazi 
January, 1891. F vedesioh D'Licn ® Cee 
Jersey City, N. J. 

Criminal Liability of Inter-State Agents 
for the Violation of State License Laws, by 
D. H. Pingrey; The Legal Culpability of 
the “Criminal Insane,” by Henderson M. 
Somerville. 

The Journal of Jurisprudence and Scottish 
Law Magazine, January, 1891. T. & T. 
Clark, Law Publishers, Edinburgh. 
Bankruptcy Examinations in Glasgow; 

Jurisdiction over English Executors of 

Scots Trustees; Extradition and Political 

Offences ; Railway Law of 1890; The Legal 

Culpability of the “Criminal Insane.” 

The Central Law Journal, 1891. The Cen- 
tral Law Journal, St. Louis, Mo. 

Moral Obligations as a Consideration for 
Contracts, by Curtis P. Smith, January 16th; 
What Constitutes Inter-State Commerce 
Outside the Operations of Regulations by 
State Railroad Commissioners, Lyne 8, 
Metcalfe, Jr., January 23, 1891. 

The American Law Register, December, 1890. 
The D. B. Canfield Co., Philadelphia, 
Pa. 

The Law Governing an Original Package 
(Concluded.) Being a discussion of the inter- 
State commerce clause of the constitution, 
by John B. Uhle; Constitution, Registration 
Laws, Property Qualifications of Voters, 
Residence, etc. Note by W. W. Thornton. 
Rough Notes, January, 1891, Indianapolis. 

Lessons of the Year’s Litigation in the 
Courts, a general resumé of the opinions ren- 
dered by the Supreme and Appellate Courts 
of this country and England for the year 
ending October 31, 1890, on questions affect- 
ing Insurance companies or their interests, 
by John A. Finch. 


The Irish Law Times and Solicitors’ Journal, 
January, 1891. Dublin. 


The Settled Land Acts and Trusts for 


‘Sales; Retainers, General and Special; 


Personal Nature of Implied Covenants; 
Gifts Without Actual Delivery; Legal 
Changes in the Legal Position of Married 
Women, January 3d; Libelling Classes, 
Firms and Corporations, January 10th; 
Keeping in Tenantable Repair, January 
17th. 
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BOOK NOTICES. 


THe AMERICAN Digest (Annual), 1890. 
Being Vol. 4 of the United States Digest 
Third Series Annuals. Also the com- 
vlete Digest for 1890. A Digest of All 
Disewielens of the United States Supreme 
Court, all the United States Circuit and 
District Courts, the Courts of Last Resort 
of all the States and Territories, and the 
intermediate Courts of New York, Penn- 
sylvania, Ohio, [Jlinois and Missouri, the 
U.S. Court of Claims, Supreme Court of 
the District of Columbia. etc., as reported 
in the National Reporter System and 
elsewhere, from January 1 to September 
1, 1890, with Notes of English Cases, 
Memoranda of Statutes, Annotations in 
Legal Periodicals, etc. Prepared and 
edited by the editorial staff of the Na- 
tional Reporter System. St. Paul, Minn: 
West Publishing Co.; New York: Digest 
Publishing Co., 1890. Edw. A. Veghte, 
Agent for New Jersey. 

The consolidation of these three series of 
annual Digests into one is a great saving of 
labor both to the makers and the users of 
the Digests. Each of the three has served 
its purpose. The competition between them 
spurred them all on to reach the greatest 
excellence, and now the best features of all 
are gathered in this one volume. Compe- 
tition is still furnished by the Lawyer’s Co- 
éperative Company with their General Di- 
gest of the United States, but we have no 
doubt that even without that the editors 
and publishers of the National Reporter Sys- 
tem make and keep their Digest as good as 
it can be. This Digest is the culmination 
of the great work done by these men in 
bringing together in one system all the de- 
cisions of the various courts of general juris- 
diction in this country, and making the Bar 
of the whole country familiar with the law 
of every part of it. This work has been of 
great value in checking the tendency of the 
State courts to drift apart and will do 
much to harmonize and unify the law of the 
country. 


THe New Jersey LAwyers’ DIARY AND 
DiRECTORY OF THE NEW JERSEY BAR 
FOR THE YEAR 1891. Containing also 
schedule of time for services of notices, 
County and District Court rules and prac- 
tice, County and State offices, etc. Com- 
piled for the convenience of the Bar by 
Charles Wolcott Parker, Counsellor at 
Law. Trenton, N. J.: The W.S. Sharp 
Printing Company, 1891. 


A year’sexperience with this diary has 
proved that it was in fact compiled for the 
convenience of the Bar, and, as with many 
other things, devised to make work easier. 
We wonder now how we could have gone so 
long withoutit. Bound up, with a memo- 
randum book for the office desk, are a few 
pages containing the information most 
needed as to the times of holding courts, the 
order of business at the various circuits, 
when notices must be given, when appeals 
must be taken, the names of court officers, 
the rules of the County and District Courts, 
and many other things one wants to know, 
and to know at once and exactly, when 
arranging the business of his office. And all 
along through the book are reminders of 
the notices to be given and the motions 
and arguments tobe made. It is the only 
book, moreover, which contains the rules of 
the County and District Courts, This 
second issue contains a new and valuable 
addition in a directory of the Bar of New 
Jersey, arranged alphabetically with the 
date ot admission and the present address, 
showing also which are masters, examiners 
or commissioners, 


The book has evidently been prepared 
with care and with an intelligent compre- 
hension of what is wanted by a lawyer in 
busy practice. 


By an oversight in revising the calendar 
of the District Courts, the name of the old 
clerk of the First District Court of Newark, 
George K. Coleman, is allowed to remain in 
the place of that of his successor, Thomas 
Pierson. 


SHEPARD’s NAgionaL System or ADHE- 
SIVE ANNOTATIONS. Chicago: Frank 
Shepard, Law Book Publisher, 1890. 
These consist of printed sheets of gum- 

med paper to be pasted, one on the fly leaf 

of each volume of a set of reports, and each 
sheet contains references to all the cases in 
that set of reports in which each of the 
cases in that volume have been cited. This 
gives one easy and reasonably sure methods 
of following down every decision to the end. 

You have in every volume a table showing 

where every case has been referred to again 

in the whole series of reports. The sheets 
have been prepared for the New Jersey re- 
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ports, and about twenty other sets of State 

reports, and for the decisions of the United 

States Supreme Courts with references to 

the Federal Reporters, as well as to the 

Supreme Court reports. We would like to 

suggest that the name of the case which is 

the subject of the references should be 
printed in bold-faced type to distinguish it 
from the references themselves. 

THe AMBRICAN AND ENGLISH ENCYCLO- 
PEDIA OF Law. Compiled under the 
supervision of John Houston Merrill. 
Volume XIV. Northport, Long Island, 
N. Y.: Edward Thompson Cuaneen, 
Law Publishers, 1890. 

This volume, covering only some of the 
topics under the letter “M,” contains arti- 
cles on several important subjects, as for ex- 
ample, malicious prosecution, mandamus, 
manufacturing corporations, marine insur- 
ance maritime liens, marriage, married 
women, marshalling of assets, and master 
and servant, besides information on many 
topics not easily to be found in the text 
books. We have found this Encyclopeedia 


very useful in our practice, and we know of 

no one set of books of the law from which 

so much, and such variety, of information 
can be so readily obtained. 

New Jersey Equity Reports. Volume 
XLVI. Dickinson J. By S. Meredith 
Dickinson, Reporter. Trenton, N. J.: 
The W. 8. Sharp Printing Co., 1890. 

Mr. Dickinson’s long familiarity with the 
practice of the Court of Chancery gives 
him special aptness for the work of 
Chancery reporter, and if we may judge 
from this, the first volume of his re- 
ports, we may safely say he will maintain 
the high reputation which has been acquired 
by the New Jersey Equity Reports. The 
first cases in the book were prepared by the 
late lamented Mr. Stewart, and some of 
them have the notes written by him. Mr. 
Dickinson, by the request of the Court, re- 
ports the cases without notes. There is a 
good index, containing a list of cases criti- 
cised, a list of statutes construed, and a list 
of words and phrases interpreted. 
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